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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

DANIEL RAY SCHMIDT,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46530-2018 & 46531-2018
BINGHAM COUNTY NOS. CR-2015-8051
& CR-2016-93
APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
In this consolidated appeal, Daniel Ray Schmidt asserts the district court, when it
imposed his sentences, abused its discretion by retaining jurisdiction rather than placing him
on probation.

Statement of the Facts & Course of Proceedings
A Bingham County Sheriffs Office deputy received a report that Mr. Schmidt had an
outstanding warrant and his vehicle had broken down, but when the deputy tried to make contact,
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Mr. Schmidt ran away. (See No. 44869 Presentence Report, 3/17/16 (hereinafter, PSI), p.5.) 1
While Mr. Schmidt was running, the deputy saw him throw something against a shed. (PSI, p.5.)
The deputy detained Mr. Schmidt, and then found near the shed suspected marijuana, a substance
that tested positive for methamphetamine, and hydromorphone pills. (PSI, p.5.)
In Bingham County No. CR-2015-8051 (hereinafter, the possession case), the State
charged

Mr.

Schmidt

by

Information

with

possession

of a

controlled

substance,

methamphetamine, felony, LC. § 37-2732(c)(l), possession of a controlled substance,
hydromorphone hydrochloride, felony, LC. § 37-2732(c)(l), and a persistent violator sentencing
enhancement pursuant to LC. § 19-2514. (No. 46530 R., pp.45-48.) The district court released
Mr. Schmidt on his own recognizance. (No. 46530 R., p.38.)
About a week after Mr. Schmidt's release, a Blackfoot Police Department officer saw a
red ATV travel across all four lanes of traffic. (See No. 44869 R., p.20.) The officer thought the
ATV and driver were the same as from a prior incident involving the driver of a reportedlystolen ATV speeding away from police, and the officer pursued the ATV until the ATV got up
on a canal bank. (See No. 44869 R., pp.13-15, 20, 23.) A Bingham County Sheriffs Office
deputy responded to the scene, pursued the ATV until it became stuck and the driver ran away on
foot, and then caught and detained the driver. (See No. 44869 R., p.20.) The deputy recognized
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The Idaho Supreme Court ordered the record on appeal in this consolidated appeal be
augmented to include the record and transcript from Mr. Schmidt's prior appeal, No. 44869.
(No. 46530 R., p.239; Limited R., p.13.) The Court also ordered the preparation of a Limited
Clerk's Record. (No. 46530 R., p.239; Limited R., p.13.)
All citations to "No. 46530 R." refer to the 242-page PDF version of the Clerk's Record
prepared for this appeal of Bingham County No. CR-2015-8051. All citations to ''No. 44869 R."
refer to the 232-page PDF version of the record prepared for No. 44869. All citations to
"Limited R." refer to the 59-page PDF version of the Limited Clerk's Record prepared for this
appeal of Bingham County No. CR-2016-93. Finally, all references to "Bulk R." refer to the
240-page PDF version of documents from Mr. Schmidt's post-conviction case, Bingham County
No. CV-2017-99.
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the driver as Mr. Schmidt, and the Blackfoot officer identified Mr. Schmidt as the driver from
the prior incident. (See No. 44869 R., p.20.) The VIN on the ATV appeared to have been
removed, and Mr. Schmidt reportedly later admitted to stealing the ATV. (See No. 44869
R., pp.20-21.)
In Bingham County No. CR-2016-93 (hereinafter, the eluding case), the State charged
Mr. Schmidt by Information with fleeing or attempting to elude a peace officer, felony, I.C. § 491404(2)(c), grand theft, felony, I.C. §§ 18-2403(1) and 18-2407(1)(b)(1), and a persistent
violator sentencing enhancement. (No. 44869 R., pp.80-83.)
Pursuant to a non-binding plea agreement, Mr. Schmidt agreed to plead guilty to
possession of a controlled substance and the persistent violator sentencing enhancement in the
possession case, and to operating a vehicle without the owner’s consent, felony, I.C. § 49-227,
and fleeing or attempting to elude a police officer, in the eluding case. (No. 46530 R., pp.72-75,
81-88, 94-97; No. 44869 R., pp.87-90, 98-105.)

The State agreed to concur in the

recommendation of the presentence report, but in no event would the State recommend more
than a retained jurisdiction. (No. 46530 R., p.73; No. 44869 R., p.88.) The presentence report
recommended the district court impose sentence. (See PSI, p.28.)
At the sentencing hearing for both cases, Mr. Schmidt recommended the district court
consider placing him on probation.

(No. 44869 Tr., p.68, L.25 – p.70, L.11.)

The State

recommended the district court impose a unified sentence of fifteen years, with eight years fixed,
and retain jurisdiction. (No. 44869 Tr., p.73, Ls.6-16.)
In the possession case, the district court imposed a unified sentence of life imprisonment,
with five years fixed, and retained jurisdiction. (No. 46530 R., pp.127-29.) In the eluding case,
the district court imposed a unified sentence of five years, with two years fixed, for fleeing or
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attempting to elude a peace officer, an a unified sentence of five years, with two years fixed, for
operating a motor vehicle without the owner’s consent, with the sentences to be served
concurrently with each other and with the sentence imposed in the possession case. (No. 44869
R., pp.152-55.) The district court also retained jurisdiction in the eluding case. (No. 44869
R., p.153.)
Mr. Schmidt did not file a Notice of Appeal timely from the Judgment of Conviction and
Order of Retained Jurisdiction in either case. (See Bulk R., p.197.) In both cases, Mr. Schmidt
filed an Idaho Criminal Rule 35 motion for a reduction of sentence. (No. 46530 R., pp.132-33;
No. 44869 R., pp.160-61.)

The district court denied the Rule 35 motions.

(No. 46530

R., pp.137-42; No. 44869 R., pp.163-68.)
Later, Mr. Schmidt filed, pro se, a motion to withdraw his guilty plea in each case, as
well as an affidavit in support. (No. 46530 R., pp.148-54; No. 44869 R., pp.174-80.) The State
filed an objection to the motion to withdraw guilty plea, but only in the eluding case. (No. 44869
R., pp.181-82; see Bulk R., p.197.)
On December 19, 2016, the district court issued an Order Relinquishing Jurisdiction in
the possession case. (No. 46530 R., pp.156-61.) On December 22, 2016, the district court issued
an Order Relinquishing Jurisdiction in the eluding case. (No. 44869 R., pp.184-90.)
On February 2, 2017, Mr. Schmidt filed a Notice of Appeal in each case. (No. 46530
R., pp.179-81; No. 44869 R., pp.206-08.) The Idaho Supreme Court ordered the appeal in the
possession case be dismissed because the Notice of Appeal was not timely filed. (No. 46530
R., p.191.)
While Mr. Schmidt’s appeal in the eluding case was pending, he filed in each case a
renewed motion to withdraw his guilty plea. (No. 46530 R., pp.197-99; Limited R., pp.14-16.)
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In both cases, the district court issued an Order Denying Motion to Withdraw Guilty Plea,
determining the court had lost jurisdiction to grant withdrawal of the guilty pleas. (No. 46530
R., pp.201-03; Limited R., pp.17-19.)
Meanwhile, in the post-conviction case Mr. Schmidt filed, pro se, a Petition for PostConviction Relief covering both criminal cases at issue here. (Bulk R., pp.1-16.) Among the
various grounds for relief asserted in the petition, Mr. Schmidt asserted that he had been denied
an appeal. (Bulk R., p.6.)
In the eluding case, the Idaho Court of Appeals affirmed the district court’s denial of
Mr. Schmidt’s motion to withdraw his guilty plea in State v. Schmidt, No. 44869, 2018
Unpublished Opinion No. 392 (Ct. App. Mar. 16, 2018). (Limited R. pp.23-25.) The Court of
Appeals held the district court had lost jurisdiction to amend or set aside the judgment after the
judgment became final, and the district court retaining jurisdiction did not change that
conclusion. (Limited R., p.25.)
The district court in the post-conviction case conducted a bench trial on Mr. Schmidt’s
petition, and subsequently issued its Findings of Fact and Conclusions of Law Re: Petition for
Post-Conviction Relief. (Bulk R., pp.192-231.) The district court denied most of Mr. Schmidt’s
requests for relief. (See Bulk R., pp.229-30.) However, at the bench trial Mr. Schmidt “testified
he asked his attorney . . . to appeal his original sentences,” and the attorney “did not testify
regarding Schmidt’s direct appeal issue.” (Bulk R., p.217.) The district court concluded “the
State failed to rebut Schmidt’s allegation that he was denied a direct appeal after he requested
[the attorney] to file an appeal.” (Bulk R., p.217.)
The district court in the post-conviction case held, “Based upon Schmidt’s testimony that
he requested a direct appeal in both of his case, the judgments in Schmidt’s Possession and
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Eluding Cases shall re-issue, giving Schmidt the ability to file appeal in both cases." (Bulk
R., p.218.)

The district court also issued a Judgment granting in part and denying in part

Mr. Schmidt's petition, providing:

"The judgments in Schmidt's underlying criminal

convictions (Bingham County case nos. CR-2015-8051 and CR-2016-93) shall re-issue so that
Schmidt may file direct appeals of his convictions."2 (Bulk R., pp.232-33.)
In each of the two criminal cases, the district court subsequently issued a First Amended
Judgment of Conviction. (No. 46530 R., pp.224-27; Limited R., pp.42-45.)
Mr. Schmidt filed a Notice of Appeal timely from each of the First Amended Judgments
of Conviction. (No. 46530 R., pp.228-30; Limited R., pp.46-48.) The Idaho Supreme Court
ordered the two appeals be consolidated. (Limited R., p.13.)

ISSUE
When the district court imposed Mr. Schmidt's sentences, did it abuse its discretion by retaining
jurisdiction rather than place him on probation?

ARGUMENT
The District Court, When It Imposed Mr. Schmidt's Sentences, Abused Its Discretion By
Retaining Jurisdiction Rather Than Placing Him On Probation
Mr. Schmidt asserts the district court, when it imposed his sentences, abused its
discretion by retaining jurisdiction.

The district court should have instead followed

Mr. Schmidt's recommendation by placing him on probation in both cases. (See No. 44869
Tr., p.68, L.25 -p.70, L.11.)
"The choice of probation, among the available sentencing alternatives, is committed to

2

Mr. Schmidt has also filed an appeal in his post-conviction case, Supreme Court Docket
No. 46539-2018.
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the sound discretion of the trial court.” State v. Hostetler, 124 Idaho 191, 192 (Ct. App. 1993)
(per curiam) (citing State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982)). “The denial of
probation will not be deemed an abuse of discretion if the decision is consistent with the criteria
articulated in I.C. § 19-2521.” Id.
Mr. Schmidt submits the district court abused its discretion when it retained jurisdiction.
At the sentencing hearing, Mr. Schmidt’s counsel acknowledged that Mr. Schmidt had a lengthy
criminal history with several felony convictions, but also noted, “One of the things that has
accompanied him throughout his criminal history is substance use, and there’s a mental health
component that has caused him problems throughout a number of years as well.” (No. 44869
Tr., p.62, L.17 – p.633, L.10.) Counsel told the district court that Mr. Schmidt “has dealt
successfully at times with that substance abuse, the problems throughout there. He sought
treatment on his own to address and try to compensate or get some assistance in the mental
health arena.”

(No. 44869 Tr., p.63, Ls.11-15.)

For example, while Mr. Schmidt had

successfully graduated from the Drug Court program, the death of his mother afterwards hit him
hard and sent things downhill. (See No. 44869 Tr., p.63, Ls.16-22; PSI, p.5.)
Dr. Darren Furman, a mental health clinician with the Department of Health and Welfare
Behavioral Health Crisis Team, testified at the sentencing hearing that he had diagnosed
Mr. Schmidt “with adjustment disorder, with mixed anxiety and depressed mood, alcohol
dependence in remission, antisocial personality disorder, cannabis dependence in remission,
other stimulant dependence in remission, [and] with methamphetamine dependence in early
remission.” (No. 44869 Tr., p.45, L.3 – p.46, L.11, p.50, Ls.7-14; see PSI, p.22.) Dr. Furman
had evaluated Mr. Schmidt as part of his application to mental health court, which was ultimately
denied. (See No. 44869 Tr., p.57, Ls.3-6.)
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Counsel highlighted that Mr. Schmidt was “in need of Level 2.1 intensive outpatient
treatment still,” and that he “has an ongoing need for mental health treatment.” (No. 44869
Tr., p.69, L.23 – p.70, L.1; see PSI, pp.23, 25.)

Mr. Schmidt disputed the presentence

investigator’s statement that he had indicated he did not need treatment; counsel told the district
court that Mr. Schmidt “acknowledges that he’s slipped back down the path and that he needs
some additional help and some additional treatment and that he very much has a desire to engage
in and participate in that.” (No. 44869 Tr., p.67, Ls.7-16; see Tr., p.73, L.23 – p.74, L.1.)
Defense counsel later informed the district court that Mr. Schmidt was “currently engaged with a
mental health provider here locally. He’s been attending his treatment. They help him with his
medication and managing that as well.” (No. 44869 Tr., p.70, Ls.1-4.)
During the sentencing hearing, Mr. Schmidt’s counsel also informed the district court,
“Your Honor, one thing that I can say about Mr. Schmidt without any hesitancy—I don’t know
that I’ve ever had a client that has tried as hard as he has while on pretrial services.” (No. 44869
Tr., p.63, L.23- p.64, L.1.) According to counsel, Mr. Schmidt had been “very cognizant of what
was going on” and trying to keep on top of things, including issues related to older cases in
Bannock County and Utah.

(See No. 44869 Tr., p.64, Ls.1-11.)

Defense counsel stated

Mr. Schmidt “tried with, I think, what I would call tremendous effort to work on doing well and
getting things back together . . . . [H]is effort, I think, has been commendable.” (No. 44869
Tr., p.64, Ls.12-18.)
Mr. Schmidt, in his direct statements to the district court, discussed how he had “started a
good business,” relating: “I’ve just done a house with somebody in society that’s—he’s wellrespected, you know. I’ve done work at his house. They’ve offered to take me to dinner—that
would have never happened before, you know—because I did such a good job.” (No. 44869
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Tr., p.74, L.23 – p.75, L.4.) Mr. Schmidt had also “done other jobs where people are real
pleased with me.” (No. 44869 Tr., p.75, Ls.5-6.) He told the district court: “I’ve got integrity
again. I’ve got self-respect. I’ve got self-wor[th]. I want to live today. I want to move
forward.” (No. 44869 Tr., p.75, Ls.10-12.)
Moreover, defense counsel noted that Mr. Schmidt had pleaded to a persistent violator
sentencing enhancement in the possession case, stating, “I think that it’s important that the Court
know that that was not a requirement imposed on him by the State to take a plea agreement.”
(No. 44869 Tr., p.67, L.17 – p.68, L.1.) Counsel explained, “That was a component of an offer
that Mr. Schmidt came up with to present to the State and wanted to have presented to the State,”
to demonstrate “that he’s serious about trying to make these changes and to give the State tools
or leverage they would need to hold over his head, if necessary, for a lengthy extended period of
time to ensure that he’s compliant and that he’s keeping up his end of things.” (No. 44869
Tr., p.68, Ls.1-9.) Mr. Schmidt’s counsel asserted: “Because of that persistent violator that he
has pled to, the Court could place Mr. Schmidt . . . on probation for a very long time. The Court
could impose a very significant underlying sentence to try to dangle out there to ensure his
compliance with any terms and conditions that the Court would impose.” (No. 44869 Tr., p.69,
Ls.2-7.)
Additionally, Mr. Schmidt’s counsel acknowledged that Mr. Schmidt had incurred some
probation violations in the past, but explained that “a major component of an individual’s ability
to succeed when on probation is obviously their commitment to be complaint and their
commitment to make the effort that it requires.” (See No. 44869 Tr., p.65, L.6 – p.66, L.13.)
Counsel continued: “Your Honor, Mr. Schmidt—he knows the better path. He did successfully
complete that Drug Court program. He knows how to incorporate tools and use them.” (No.
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44869 Tr., p.66, Ls.14-17.)

Mr. Schmidt stated, "I wish I would have worked harder on

probation then at the end and kept to it, because all I've ever wanted to do is stay out of trouble."
(No. 44869 Tr., p.75, Ls.21-23.) He "still want[ed] to be successful," and told the district court:
"I'm a fighter man, you know, and I'm not ready to give up. So if the Court don't give up on
me, then I'm not going to give up on me, you know." (No. 44869 Tr., p.76, Ls.3-14.)
In light of the above, Mr. Schmidt submits the district court abused its discretion when it
retained jurisdiction rather than place him on probation.

CONCLUSION
For the above reasons, Mr. Schmidt respectfully requests that this Court reduce his
sentences as it deems appropriate.
DATED this 14th day of August, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 14th day of August, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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